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Pro se Defendant-Appellant Alexa Nita Russell (Russell)
appeal s fromthe Judgnent entered by the Grcuit Court of the
Third Crcuit (the circuit court) on Decenber 7, 1999
(Decenber 7, 1999 Judgnent), the Honorable G eg K Nakamura
(Judge Nakamura) presiding, pursuant to an order entered that
same day, granting summary judgnment and an interlocutory decree
of foreclosure in favor of substitute Plaintiff Ocwen Federa

Bank, FSB (Ccwen).!?

v The Conplaint to Foreclose Mortgage in this case was filed on
(continued. . .)
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Because we conclude that issues of material fact
exi sted that precluded the granting of sumrary judgnment to Ccwen,
we vacate the Decenber 7, 1999 Judgnent and remand this case to
the circuit court for further proceedings consistent with this
opi ni on.

BACKGROUND

On Decenber 9, 1996, Russell borrowed $224, 750. 00 from
Quality Funding Inc. (Quality Funding) and executed a note by
whi ch she promised to repay said amobunt, plus interest at a
yearly rate of 10.60 percent, in nonthly installnents of
$2,072.70, the | ast paynent being due on or before January 1,
2027. The |l oan was secured by a nortgage on property owned by
Russell in Kapaau on the island of Hawai‘i, on which Russell's
resi dence was | ocated (Property).

On February 17, 1998, Quality Funding filed a conplaint
in the circuit court against Russell, Avondal e Federal Savings
Bank, 2 and nunerous John and Mary Does, Doe partnerships, Doe
corporations, and other entities, alleging that Russell was in

default on her note to Quality Funding and seeking to forecl ose

Y(...continued)
February 17, 1998 by Plaintiff Quality Funding, Inc. Pursuant to an order
filed on December 23, 1999, Ocwen Federal Bank, FSB (Ocwen) was substituted as
Plaintiff.

2 The conpl aint alleged that Avondal e Federal Savings Bank "may
claiman interest in [Pro se Defendant-Appellant Alexa Nita Russell's
(Russell)] Property by virtue of a Mortgage dated February 7, 1997, recorded
in the Bureau of Conveyance[s] of the State of Hawai‘ as Document
No. 97-020001."
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on Russell's nortgage. Russell was served with the conpl aint on
March 12, 1998.

On April 3, 1998, Russell filed a petition in the
United States Bankruptcy Court for the District of Hawai‘ (the
bankruptcy court), seeking relief under Chapter 7 of the United
States Bankruptcy Code. As a result, the proceedings in the
underlying foreclosure action were automatically stayed. On
April 7, 1998, despite the stay, Russell filed an answer to
Quality Funding's conplaint in the foreclosure action, in which
she admtted or denied the various allegations in Quality
Fundi ng's conplaint and related that she had filed for Chapter 7
relief. On July 8, 1998, the bankruptcy court discharged Russel
as a debtor. Accordingly, OCcwen concedes that Russell cannot be
held liable for any deficiency judgnent arising out of her debt.

On July 27, 1998, Russell filed in the circuit court an
bj ection and Answer to Conplaint to Forecl ose Mortgage as
Amended. Russell disputed owing Quality Funding any noney and
rai sed nunerous defenses, anpbng them confusion as to who the

nort gagee was, ® fraud, deception, nmanipul ation, breach of

3/ As exhibits to her Objection and Answer to Conpl aint to Foreclose
Mort gage as Anmended, Russell attached: (1) an Addendum to Good Faith
Esti mate, which named Quality Mortgage USA, Inc. as the | ender of her |oan;
(2) the Lender's Closing Instructions for her |oan, which indicated that
Quality Funding Inc. was the lender; (3) a Notice of Assignnment, Sale or
Transfer of Servicing Rights, which informed her that the servicing of her
loan, "that is, the right to collect payments from[her], is being assigned,
sold or transferred from Quality Mortgage USA, Inc. to Advanta Mortgage Corp.
USA"; and (4) a General Assignment and Bill of Sale, in which Quality Mortgage
USA, Inc. sold various assets to AMRESCO Residential Mortgage Corporation
( AMRESCO) .
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fiduciary duty,

violations of the federal Truth in Lending Act

(TILA),* consuner protection violations, and unfair credit

practices. Russell also sought nonetary and conpensatory danmages

4l In Hawaii Community Fed. Credit Union v. Keka, 94 Hawai‘i 213

223, 11 P.3d 1, 11 (2000), the Hawai‘i Supreme Court, quoting fromthe United
States Supreme Court's decision in Beach v. Ocwen Fed. Bank, 523 U.S. 410,

412-13, 118 S. Ct

1408, 140 L. Ed. 2d 566 (1998), explained that

[t]he declared purpose of [the federal Truth in Lending Act
(TILA)] is "to assure a meani ngful disclosure of credit
terms so that the consumer will be able to conmpare nore
readily the various credit terms available to him[or her]
and avoid the uninformed use of credit, and to protect the
consumer against inaccurate and unfair credit billing and
credit card practices."” Accordingly, TILA requires

creditors to provide borrowers with clear and accurate
di scl osures of ternms dealing with things |ike finance
charges, annual percentage rates of interest, and the
borrower's rights. See [15 U.S.C.] 88 1631, 1632, 1635

1638.

Failure to satisfy TILA subjects a |lender to crim nal

penalties for noncompliance, see 8§ 1611, as well as to
statutory and actual damages traceable to a lender's failure
to make the requisite disclosures, see § 1640. Section
1640(e) provides that an action for such damages "nmay be
brought" within one year after a violation of TILA, but that
a borrower may assert the right to damages "as a matter of
defense by recoupment or set-off" in a collection action
brought by the | ender even after the one year is up.

Goi ng beyond these rights to damages, TILA also

aut hori zes a borrower whose |loan is secured with his
"principal dwelling," and who has been denied the requisite
di sclosures, to rescind the | oan transaction entirely "unti
m dni ght of the third business day followi ng the
consummati on of the transaction or the delivery of the
informati on and rescission fornms required under this section
together with a statement containing the materi al

di scl osures required under this subchapter, whichever is

| ater.

" 8§ 1635(a). TILA provides, however, that the

borrower's right of rescission "shall expire three years

after

the date of consummati on of the transaction or upon

the sale of the property, whichever occurs first," even if
the required disclosures have never been made. 8§ 1635(f).
TI LA gives a borrower no express perm ssion to assert the

right

of rescission as an affirmati ve defense after the

expiration of the 3-year period.

(Citations, ellipsis, and internal brackets omtted.)
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of "$500, 000 and the personal hone and property which is the

subj ect of this cause of action"” for the injuries she suffered as
a result of Quality Funding's |lending practices. Russel
expl ai ned that she

hel d the subject | oan one year prior to obtaining a new | oan
fromthe |l ender, paid on time and held good credit. The
princi pal was approxi mtely $205, 000 and the | ender charged
t he debtor the difference between $205, 000 and $224,662.59
to fix the interest rate at a higher rate than [she] was
paying. This means that there was a charge of of [sic]

al nost $20,000 to [her]. The inmplication of manipul ation
and deception by the original note and nortgage holder is
very strong in this case

On August 5, 1998, Quality Funding filed a "Notice of
Bankruptcy Court's Order Granting [ AMRESCO Resi dential Mrtgage
Corporation's (AVRESCO ] Mtion for Relief fromAutomatic Stay"
inthe circuit court. The order provided, in pertinent part,

t hat

AMRESCO . . . , its enployees, attorneys, agents, and any
forecl osure comm ssioner are authorized to exercise and
enforce to [sic] all of its remedies against [Russell] and

[ Russell's] Property, including but not Iimted to, obtain
judgnment of foreclosure against [Russell] and the Property,
recover possession over the Property, sell said Property and
recover paynment of its secured claimfromthe sale of said
[Plroperty. There shall be no deficiency judgment against
[Russell] without further order of the Bankruptcy Court.

No expl anation was provided as to how AVRESCO cane to assunme from
Quality Funding the latter's position as creditor on Russell's

not e and nortgage.



On February 19, 1999, Quality Funding,® "in
consi deration of the sumof ONE DOLLAR ($1.00) and ot her val uabl e
consideration[,]" assigned Russell's nortgage to Ccwen, with the
assi gnment being recorded at the Hawai‘ Bureau of Conveyances on
April 26, 1999 (Assignment by Quality Funding). OCcwen thereafter
filed a notion for sunmary judgnment and interlocutory decree of
forecl osure on Septenber 21, 1999. 1In its notion, Ccwen all eged
that "as the present owner of the nortgage note and nortgage[, it
was] entitled to a foreclosure of its nortgage and to a sal e of
the [P]roperty in accordance with the terns of the nortgage."
Attached to Ocwen's notion was a Decl aration of |ndebtedness by
Gegory D. Whitworth (Whitworth), Ocwen's "authorized servicing
agent[,]" declaring that he was "personally famliar with the
paynent history of [Russell],"” and that Russell "has failed to
pay the installnments, principal and interest as required by [her]
nortgage note and [f]irst [njortgage and is in default in respect
thereof."” Appended to Wiitworth's declaration was a conputeri zed
printout, entitled "Automated Affidavit of Debt Screen," which
reflected that as of June 19, 1998, Russell owed the follow ng
amounts on the loan: a principal balance of $224,662.59; accrued
interest of $33,009.12; |ate charges of $2,798.28; and escrow

paynents totaling $2,696.00 that had been advanced on Russell's

o During Russell's bankruptcy proceedi ngs, AVMRESCO apparently
produced a General Assignment and Bill of Sale and represented that it was the
owner of Russell's note and mortgage pursuant to a General Assignnent and Bill
of Sale from Quality Mortgage U.S. A, Inc. It is not clear fromthe record
how Quality Funding came to assume the creditor position from AMRESCO on
Russell's note.
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behal f for "paynent of taxes, insurance, property inspections,
etc.”

On Septenber 24, 1999, Ccwen filed a Mdtion for
Substitution of Real Party in Interest and for Amendnent of Case
Caption, pointing out that pursuant to an Assignnment by Quality
Fundi ng, Ccwen was "technically the real party in interest” and
shoul d be substituted as the plaintiff in this case. GCcwen's
nmotion was granted by an order filed on Decenber 23, 1999.

On Septenber 29, 1999, Russell filed an "Answer to and
Notice of (bjection to Mdtion of Summary Judgnment on G ounds that
the "Plaintiff' of Record in this Action is [Quality Funding] Not
[ Ccwen]; Motion to Strike and Motion to Dism ss" (Septenber 29,
1999 (bjection to Ccwen's Motion for Summary Judgnent) (bol di ng
inoriginal). Russell admtted owning the Property which Ccwen
sought to forecl ose but denied that she owed any noney to Qcwen,
who was "not a Plaintiff or a real party of [sic] interest in
this case[.]" (Bolding in original.) Russell also sought to
stri ke any docunents filed by Gcwen "unl ess and until [Ccwen] has
filed the proper court documents to becone of record in this
| awsuit and an appropriate order to that effect is nade of
record[.]" She al so sought dism ssal of Ccwen's sunmary judgnent
not i on.

On Cctober 1, 1999, Russell filed a Declaration, nade
"under penalty of perjury[,]" in support of her Septenber 29,

1999 (bjection to Ccwen's Motion for Summary Judgment. From



Russel | 's Decl aration, the exhibits attached thereto, and
numer ous other filings by Russell,® it appears that in 1995,
Russel | obtained a |oan for $210,000 from Express Funding, |nc.
That | oan, which was secured by a nortgage on her Property and
had an adjustable interest rate of 8.90 percent to
15.90 percent,” was subsequently transferred to Quality Fundi ng,
and a conpany by the nane of Wndover Funding, Inc. took over as
the servicing agent for the loan. Initially, Russell's nonthly
paynent under that |oan was for the anpbunt of $1,674.62. In My
of 1996, Russell was infornmed that beginning in June 1996, her
interest rate would increase from8.90 percent to 10.40 percent,
resulting in a $1,903.51 nonthly paynment. |In Cctober 1996,
Russell was informed that her interest rate would again increase,
begi nning in January 1997, from 10.40 percent to 11.125 percent,
resulting in a $2,016.40 nonthly paynent. Since nmarket interest
rates were then dropping, Russell repeatedly called Quality
Fundi ng to inquire about obtaining a | ower fixed-interest rate.
According to Russell, after a Novenmber 1996 phone cal
to Quality Funding's Irvine, California office, she was led to
bel i eve that she could refinance her | oan, get a | ower

fixed-interest rate, and al so get extra cash for Christrmas and to

& Throughout the proceedi ngs bel ow, Russell filed a plethora of
documents responding to and opposing Ocwen's motion for sunmary judgnment and
interlocutory decree of foreclosure, raising questions about who owned her
| oan, and objecting to Ocwen's failure to respond to her numerous requests for
di scovery of information relative to her |oan

u The | oan docunents in the record reflect that the interest rate
could be adjusted every six nonths.
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make construction and architectural changes to acconmobdate a
di sabled mnor child who lived in her honme. She was al so
"assured there would be no problens and not to worry about mnaking
her Novenber paynent . . . as it would come out of the closing
costs." However, when she went to sign the papers to close the
| oan, she discovered that the interest rate indicated on the | oan
docunents was hi gher than what she was currently paying.
Furt hernore, although the principal anount for her new | oan® was
hi gher than the bal ance of the | oan she was refinancing, she did
not receive any extra cash for Christmas or for honme renovations.
Russel |l clains that when she inquired about these discrepancies,
she was told "that the interest would have to be higher and | ess
fi nanci ng noney nmade avail abl e because of her 'poor' credit.”
However, Russell declared she had paid "all debts" reflected on
the pre-qualifying credit report that had been ordered before her
new | oan was approved.

Russel |l al so declared her strong and vehenment beli ef
that Quality Funding or a group of individuals associated with
Qual ity Fundi ng

has a continuous cycle of unlawful predatory practices,
consistent with violations of [TILA] and Federal Fair Trade
Practices; as well as continued creditor harassment before
during and after her Bankruptcy; and, also commtted

numer ous counts of fraud, interfered with pretria

di scovery, inclusive of all interrogatories, adm ssions and
8 Russell's application for the refinancing | oan, a copy of which
was attached as an exhibit to Russell's declaration, indicated that the | oan

was for $232,500.00, with a 10.25 percent interest rate and payable over
thirty years. Additionally, Russell's Property was acquired in 1986 at a cost
of $180, 000. 00 and was encunbered by $205,000.00 in |iens.
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deni als, as well [as] schemed [sic] plan to performa "bait"
and "switch", and furthernore this "new' "Plaintiff" [Ocwen]
was well aware of it.

I n her declaration, Russell related that she had "still to date
not received a full and conplete copy of her file[,]" despite
havi ng requested it in a letter to Ccwen dated April 28, 1999.
On Cctober 5, 1999, Russell filed an "Election to
Rescind Pursuant to [TILA]; and Election to Counterclai mPursuant
to U.]S[.] Suprene Court Case of Beach v[. Ccwen.]" Anong the
exhibits attached to this docunent was a letter, dated
Novenber 18, 1997, froman attorney for Russell to Ccwen's
attorney, expressing Russell's desire "to resolve this matter
w thout additional litigation" and setting forth Russell's
position, in part, as follows:

As | see it, we have two avenues to pursue. Under [TILA]

as | told you, it is our position that a number of the
charges were inproperly included in the amount financed. I'n
addition, [Russell] apparently did not get all of the

requi red docunments in a tinmely fashion

On Cctober 15, 1999, the circuit court heard Ccwen's
nmotion for summary judgnment and took the matter under advi senent.
On Novenber 12, 1999, Russell sent a letter, inform ng Ccwen:
"[ Tl his Mortgage and Note has been rescinded in court via your
attorneys Leu and Okuda through [the circuit court.]" On
Decenber 1, 1999, Ccwen's attorney filed a Notice of Subm ssion,
notifying Russell that he had submtted to the circuit court
Ccwen' s proposed "Findi ngs of Fact; Conclusions of Law, O der
Granting [GCcwen' s] Motion for Summary Judgnent Agai nst [Russell],

and All O her Defendants, and for Interlocutory Decree of
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For ecl osure" and Judgnent, and inform ng Russell that she had
five days fromservice of the notice to object to the proposed
or der.

Apparently believing that Ocwen's Notice of Subm ssion
tel egraphed that the circuit court would sign off and file the
docunent proposed by Ccwen, Russell filed, on Decenber 3, 1999, a
Motion for Reconsideration and a Motion for a New Trial. On
Decenber 7, 1999, the circuit court entered "Findings of Fact;
Concl usions of Law, Order Granting [Ccwen's] Mtion for Summary
Judgnent Against [Russell], and All O her Defendants, and for
I nterl ocutory Decree of Foreclosure” (Decenber 7, 1999 Order).
The circuit court also entered its Decenber 7, 1999 Judgnent,
directing that the Decenber 7, 1999 Order be entered in favor of
Ccwen and agai nst all Defendants, pursuant to Hawai‘ Rul es of
Cvil Procedure (HRCP) Rule 54(b).

The Fi ndings of Fact and Concl usions of Law set forth
in the Decenber 7, 1999 Order determned, in relevant part, that:
(1) Russell was in default of a loan delivered to Quality Funding
and secured by a first nortgage currently held by Ccwen; (2) as
of June 19, 1999, Russell owed Ccwen $269, 272.62, with interest
continuing to accrue at a daily rate of $66.15 and | ate charges
continuing to accrue at the nonthly rate of $103.64; and
(3) Ccwen was entitled to have its first nortgage on Russell's

Property forecl osed on. The Decenber 7, 1999 Order did not

-11-



address any of Russell's defenses, nor Russell's rescission, due
to TILA violations, of the | oan being forecl osed on.

Russell filed a Notice of Appeal on January 13, 2000.
Nevert hel ess, she continued to file in circuit court a bevy of
nmotions, notices, discovery requests, and ot her pleadings. On
January 18, 2000, for exanple, she filed a Motion to Request
Stay to Enforce Judgnment Pending Appeal. On March 1, 2000, the

circuit court resolved this notion by ordering as foll ows:

1. That the [December 7, 1999 Judgnent] is stayed pending
resolution of [Russell's] Motion For Reconsideration;

2. That [Ocwen] has thirty ("30") days from February 11,
2000 to provide supplenental memranda and attached
materials regarding the recision [sic] issue;

3. That [Russell] has 30 days after service of [Ocwen's]
suppl emental memoranda and attached materials
regarding the recision [sic] issue to respond;

4. That if the 30 days falls on a Saturday or Sunday then
t he supplemental memoranda from [ Ocwen] and the
responsi ve menoranda from [ Russell] is due on the
foll owi ng Monday][.]

However, Gcwen never provided the suppl enental nmenoranda and
materials regarding the rescission issue, as directed by the
circuit court.

On February 9, 2000, Russell filed a Request for Entry
of Default against Ocwen for failing to answer Russell's
Cct ober 8, 1999 "Mdtion to CounterclaimPursuant to U S. Suprene
Court Case of Beach v[. OQcwen.]" In response to this and ot her
notions filed by Russell, Ocwen filed a nenorandumin which it
urged the circuit court to deny Russell's various requests for

relief for several reasons, including the follow ng:

-12-



1. Russell's Notice of Appeal deprived the circuit
court of jurisdiction to grant Russell's notions;

2. Russell was in clear default of the subject
nortgage since it was undi sputed that she had not paid the
anounts due and owi ng under the subject note and nortgage, and,
therefore, Ocwen was entitled, as a matter of law, to a decree of
forecl osure;

3. Ccwen was a holder in due course (HDC) and,
therefore, not liable for the conduct of its assignors, even if
Russell's clains were true; and

4. Russel |'s own exhibits denonstrate that Russel
recei ved the applicable disclosures required by TILA and,
therefore, had no right to rescind the nortgage. Gcwen did not
expl ain how Russell's exhibits denonstrated that Russell received
the required TILA disclosures.

On March 9, 2000, Ocwen filed the follow ng response to
Russell's Request for Entry of Default on Russell's counterclaim

The court granted [Ocwen's] Motion for Summary
Judgment and for Interlocutory Decree of Foreclosure on

Novenmber 3, 1999. [ The December 7, 1999] Judgment was al so
entered .
As a result, [Russell's] Counterclaimas a matter of

| aw has been disposed [of] in [Ocwen's] favor.
[Ocwen] therefore denies all allegations in the
Counterclaimwhich in any way creates liability against
[ Ocwen] or precludes or dimnishes [Ocwen's] foreclosure
rights with respect to the subject [P]roperty.
On June 1, 2000, Russell filed a notion to dismss the

forecl osure case against her. Russell maintained that Ccwen
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could not state a claimagainst her for which relief could be

grant ed because:

1. The subject mortgage and note has been properly
resci nded by [Russell]. In other words the subject
transaction has been properly canceled and is no | onger a
valid nmortgage or note by which to foreclose[.]

2. Records show that the Attorneys for [Ocwen] have
thwarted all [of Russell's] discovery in this case. I'n

ot her words [Ocwen] and it's [sic] attorneys have
obstinately refused all [Russell's] requests for discovery.

3. The authenticity of the docunment by which [ Ocwen]
claims to "own" the subject mortgage and note is in doubt.
In other words the original Plaintiff, [Quality Funding] did
not own the rights to transfer ownership of the subject
nortgage and note to the "new' Plaintiff as substituted,
[Ocwen], at the time it clains to have transferred the

mort gage and note to Ocwen.

5. Ocwen was granted a notion to be substituted in this
case . . . as filed September 24, 1999. Thus, Ocwen cl ai ns
to be an assignee of Quality [Funding].

6. Qual ity [Funding] could not have owned the nortgage
and note at said time of transference or sale and yet
represented to this Honorable Circuit Court that it was so.
Qual ity [Funding] also represented . . . that it had relief
fromthe automatic stay as presented in it's [sic] order to
same fromthe United States Bankruptcy Court, District of
Hawaii [Hawai‘i], as filed August 5, 1998. This
representation can not [sic] be true as the document was in
favor of a different party, [AMRESCOQ) .

8. Qual ity [Funding] was not the party that received
relief fromthe automatic stay . . . [b]lut, Quality

[ Funding] filed a cause of action to foreclose a nortgage
and note in the Circuit Court against [Russell] based on the
results of that order and therefore are estopped to claim
any differently.

9. THEREFORE, . . . Quality Funding . . . did not
receive an order relieving it fromthe automatic stay as
such. . . . Furthermore, Quality [Funding] was and still is
subject to the automatic stay. So, is it's [sic]
"substituted" party, [Ocwen]. It is a fact that the order
lifting the automatic stay was in favor of [AMRESCO|
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12. . . . if their [sic] pleadings before the United

St at es Bankruptcy Court were true and correct, Quality
Fundi ng had no |l egal interest in the subject nortgage and
note and could not legally transfer, sell[,] or assign any
interest of said nortgage and note to Ocwen.

On June 1, 2000, the Hawai‘ Suprene Court dism ssed
Russel | 's appeal on grounds that: (1) Russell's Decenber 3, 1999
Motion for Reconsideration "tolled the time for appealing the
Decenber 7, 1999 [J]udgnent until entry of an order disposing of
the notion"; (2) "no order disposing of the notion for
reconsi deration has been entered"”; and, therefore, (3) Russell's
"notice of appeal, filed during the pendency of the notion for
reconsideration, is of no effect[.]"

On June 20, 2000, Ccwen filed a Menorandumin
OQpposition to Russell's Mtion to Dismss, arguing, in sumary,
as follows:

(1) Russell's Mtion to Dismiss is untinely and
presents argunments that have been previously considered and
rejected by the circuit court;

(2) Russell did not rescind the | oan transaction
within three days of the consummation of the transaction; has not
presented any evidence that the information or fornms required by
TILA were not provided to her, thereby, extending the rescission
peri od beyond the three-day period; and has failed to show t hat
she was entitled to rescind the transaction or that foreclosure
of the nortgage was i nproper;

(3) If Russell is entitled to rescind the transacti on,

she would be required to refund to Ccwen the noney lent to her
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"for a debt that has been discharged in bankruptcy and for which
she is no |longer [personally] liable";

(4) GCcwen has not prevented Russell from conducting
di scovery that is relevant to any outstanding issues; and since
summary judgnent has al ready been granted, discovery is not
permtted;

(5) GCcwen clearly owns the note and nortgage accordi ng
to records of the Hawai‘ Bureau of Conveyances; and

(6) The bankruptcy case closed on July 9, 1999 and,
therefore, the automatic stay was no longer in effect.

On July 19, 2002, Ocwen's attorney filed in the circuit
court a Notice of Subm ssion addressed to Russell and Avondal e,
noti fying themthat an attached "ORDER DENYI NG [ RUSSELL' S] MOTI ON
TO DISM SS FI LED ON JUNE 1, 2000" had been submtted to the
circuit court and that they had five days from service of the
notice to deliver to the circuit court a statenment of objections
to the proposed order. The proposed order denied Russell's
Motion to Dismiss, gave Russell until the next day, July 20,
2000, to submt a suppl enmental mnenorandum regarding the TILA
resci ssion issue, and provided Ccwen fourteen days after service
of Russell's supplenental nmenmorandumto submit a reply
menor andum  Russell's objection to the proposed order had
previously been filed on July 11, 2000, apparently after Russel

had received a copy of the proposed order from Ccwen's attorney.
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On July 20, 2000, Russell filed a "Reply Menorandumto
[ Ccwen's] Motion in Opposition to [Russell's] Mtion for
Reconsi derati on and Menorandum of Law in Support of [Russell's]
Motion to Reconsider."” |In the menorandum Russell reiterated the
factual history of the underlying | oan and argued that her Mdtion
for Reconsideration should be granted and that genui ne issues of
material fact existed as to:

(1) \Whether "[t]he subject nortgage and note were in
fact rescinded[,]" thus canceling and defeating her underlying
obl i gation and providing an "absol ute defense to forecl osure”;

(2) WWether Ccwen was an HDC,

(3) Wether the "entire '"transaction' was a formof a
"shell['] ganme, and a 'hat trick' accounting maneuver or fraud in
the inception[,]" which Russell expected "a true, full, and
original conplete copy" of her loan file that she had
specifically requested from Gcwen and whi ch Ccwen had not yet
pr oduced;

(4) The nerits of her "outstandi ng unanswer ed
Counterclaimin this case as filed simultaneously and anmended"”;

(5) Wether she is entitled to damages; and

(6) Whether illegalities occurred when Russell "was
"flipped froma 'lower' interest rate to a higher interest rate,
and zero funds were given to her, but she was charged

approxi mately $15,000 in fees, etc.
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On July 24, 2000, Russell filed an Arendnent to
Count ercl ai m and Menorandum of Law, claimng that at a June 30,
2000 hearing on her notion to dismss, Judge Nakanura had
i ndi cated that he woul d accept an anmended counterclaimfrom her,
as well as a response from Ccwen to her notion for
reconsi deration. On the sane day, Russell filed a Post Hearing
Menor andum respondi ng to Judge Nakarmura's oral ruling at the
June 30, 2000 hearing, denying, as untinely, Russell's notion to
dism ss. Russell stated in her nmenorandum that her notion to
dism ss "in essence, goes to a question of jurisdiction. |If a
party has no claim then there is no jurisdiction, and
jurisdiction can be raised at any tine, even as late as on
appeal . "

On July 31, 2000, Ccwen filed its Reply Menorandumto
Russell's July 20, 2000 and July 24, 2000 nenoranda. Ccwen urged
the circuit court to deny Russell's Mtion for Reconsideration

because:

The record in this case clearly shows that [Ocwen] is
the hol der of the note and nortgage, both in fact and
according to the records of the Bureau of Conveyances of the
State of Hawaii [Hawai:‘i]. [Russell] has not presented any
evidence to the contrary.

[Russell] also has failed to present any evidence that
any required [TILA] disclosures or fornms were not provided
to her, thereby extended the rescission period fromthree
days to three years. Even if the rescission period is three
years . . . the [c]ourt has the power under Regulation Z to
alter the procedure for [Russell] to return the noney | ent
to her and for [Ocwen] to terminate its security interest.
[Russell's] assertion that she received no noney in the | oan
transaction overlooks that this was a refinancing of a
previ ous | oan where the | oan proceeds were used to pay off
the prior |oan.
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Al'l of the arguments made by [Russell] in her
menor anda are repetitive of what she has presented to the
[clourt in the past and she has not presented any new
evi dence.

(Gtations omtted.)

On August 7, 2000, the circuit court entered a witten
order denying Russell's notion to dismss but allow ng Russel
"until July 20, 2000 to submt a supplenental nmenorandum
regarding the [TILA] rescission issue as it relates to her notion
for reconsideration.”

On August 11, 2000, Russell filed a premature notice of
appeal fromthe circuit court's Decenber 7, 1999 Order, and on
August 21, 2000, the circuit court entered an order denying
Russell's notion for reconsideration and notion for a new trial.
Al t hough Russel|l's August 11, 2000 notice of appeal was
premature, it is treated as tinely filed on August 21, 2000,
pursuant to Hawai ‘i Rul es of Appellate Procedure Rule 4(a)(2).°

STANDARD CF REVI EW
A
Summary judgnent is a drastic renmedy which nust be

cautiously invoked in order "[t]o avoid inproperly depriving a

o Ef fective January 1, 2000, Hawai ‘i Rul es of Appellate Procedure
Rul e 4(a)(2) provided as follows:

(a) Appeals in Civil Cases.

(2) Premature Filing of Appeal. |In any case in
which a notice of appeal has been filed prematurely, such
notice shall be considered as filed i mediately after the
time the judgment becomes final for the purpose of appeal
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party to a lawsuit of the right to a trial on disputed factua

issues[.]" GECC Fin. Corp. v. Jaffarian, 79 Hawai‘i 516, 521,

904 P.2d 530, 535 (App.), aff'd and nodified, 80 Hawai‘i 118, 905

P.2d 624 (1995). Sunmmary judgnment is appropriate only "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any nmaterial fact and that

the noving party is entitled to a judgnent as a matter of |aw
HRCP Rul e 56(c) (1990).

A fact is material if proof of that fact would have the
effect of establishing or refuting one of the essentia
elements of a cause of action or defense asserted by the
parties. The evidence must be viewed in the |ight nost
favorable to the non-noving party. In other words, we must
view all of the evidence and the inferences drawn therefrom
in the light nmost favorable to the party opposing the
nmotion.

Hawai i Community Fed. Credit Union v. Keka, 94 Hawai ‘i 213, 221,

11 P.3d 1, 9 (2000) (hereinafter, Keka) (brackets, citations,
internal margins, and quotation marks omtted).

The burden is on the party nmoving for summary judgment
(moving party) to show the absence of any genuine issue as
to all material facts, which, under applicable principles of
substantive law, entitles the noving party to judgment as a
matter of law. This burden has two components.

First, the noving party has the burden of producing
support for its claimthat: (1) no genuine issue of
material fact exists with respect to the essential elenments
of the claimor defense which the nmotion seeks to establish
or which the notion questions; and (2) based on the
undi sputed facts, it is entitled to summary judgment as a
matter of law. Only when the nmoving party satisfies its
initial burden of production does the burden shift to the
non-noving party to respond to the motion for sunmary
judgment and denonstrate specific facts, as opposed to
general allegations, that present a genuine issue worthy of
trial.

-20-



Second, the noving party bears the ultimte burden of
persuasion. This burden always remains with the noving
party and requires the moving party to convince the court
that no genuine issue of material fact exists and that the
noving party is entitled to summary judgnment as a matter of
| aw.

The moving party's burden of proof is a stringent one
since the inferences to be drawn from the underlying facts
alleged in the relevant materials considered by the court in
deci ding the notion nust be viewed in the |ight most
favorable to the non-nmoving party, and any doubt concerning
the propriety of granting the notion should be resolved in
favor of the non-moving party.

The evidentiary standard required of a moving party in
meeting its burden on a summary judgment notion depends on
whet her the moving party will have the burden of proof on
the issue at trial

GECC Fin. Corp. v. Jaffarian, 79 Hawai« at 521, 904 P.2d at 535

(citations omtted).

"Where the noving party is the plaintiff, who wl|
ultimately bear the burden of proving [the] plaintiff's claimat
trial, the plaintiff"” has the initial burden of establishing, by
t he quantum of evi dence required by the applicable substantive
| aw, each elenment of its claimfor relief. 1d. That is, the
plaintiff nust establish, as a matter of |aw, each elenent of its
claimfor relief by the proper evidentiary standard applicable to

that claim Beaner v. N shiki, 66 Haw. 572, 578, 670 P.2d 1264,

1270 (1983). 10

0/ In Beamer v. Nishiki, 66 Haw. 572, 578, 670 P.2d 1264, 1270
(1983), the suprene court reversed a summary judgment granted by the trial
court in the plaintiff's favor on plaintiff's claimfor damages for
defamati on. The suprenme court stated

To prevail here on summary judgnment, plaintiff must
establish as a matter of |aw each element of defamation by a
preponderance of the evidence except the element of actua
mal i ce, which must be proven with a higher standard of
(continued...)
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Where a plaintiff-nmoving party has satisfied its

obligation of showing, prima facie, that there is no genui ne

i ssue of material fact and the plaintiff is entitled to a
judgnent as a matter of |aw, the burden shifts to the

def endant - non-noving party to produce materials regardi ng any
affirmati ve defenses that have been raised pro forma in the

pl eadings. GECC Fin. Corp. v. Jaffarian, 79 Hawai‘i at 526, 904

P.2d at 540 (Acoba, J., concurring), concurring opinion adopted

by the Hawai‘i Supreme Court in GECC Fin. Corp. v. Jaffarian, 80

Hawai i 118, 119, 905 P.2d 624, 625 (1995). |If the defense
produces material in support of an affirmative defense, the
plaintiff is then "obligated to disprove an affirmative defense
in noving for summary judgnent[.]" Jaffarian, 79 Hawai‘i at 526,
904 P.2d at 540 (enphasis in original).
B.

An appel |l ate court reviews a grant or denial of a
sumary judgnent notion under the de novo standard. Keka, 94
Hawai i at 221, 11 P.3d at 9. W apply a three-step analysis in

such a review. Mednick v. Davey, 87 Hawai‘i 450, 457, 959 P.2d

439, 446 (App. 1998).

0. .. continued)
"clear and convincing proof." The presence of an issue of
fact from which a reasonable trier of fact could find
plaintiff had not nmet her burden of proof on even one
el ement of her defamation claimwould be sufficient to
defeat her notion for summary judgnment.

(Citation omtted.)
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First, we identify the issues framed by the pleadings
since it is these allegations to which the nmotion must
respond.

Secondly, we determ ne whether the moving party's
showi ng has established the material facts which justify a

judgment in novant's favor. The motion must stand
sel f-sufficient and cannot succeed because the opposition is
weak.

Where a plaintiff is the moving party, this involves
exam ni ng whet her the plaintiff has established prima facie
the material facts necessary to establish the essential
elements of the claimor claims for which summary judgnment
in the plaintiff's favor is being sought.

When a plaintiff's summary judgment notion prima facie
justifies a judgnment on the plaintiff's claims, the third
and final step is to determ ne (1) whether the opposition
has denmonstrated the existence of a triable, materia
factual issue on the plaintiff's claims, or (2) if the
opposition has adduced evidence of material facts which
dermonstrate the existence of affirmative defenses that woul d
defeat the plaintiff's claim whether the plaintiff has
demonstrated conclusively the non-existence of such facts.
Counter-affidavits and decl arati ons need not prove the
opposition's case; they suffice if they disclose the
exi stence of a triable issue

Id. (brackets, citations, footnote, and quotation nmarks onitted).
We exam ne the order granting summary judgnent and
interlocutory decree of foreclosure to Ccwen under the foregoing
anal ytical franeworKk.
DI SCUSSI ON

A. The |ssues Franed by the Pl eadings

Quality Funding's conplaint in this case was fairly
straightforward. Quality Funding alleged that Russell had
defaul ted on her note, which was secured by a nortgage on
Russell's Property, and Quality Funding was thus entitled to

forecl ose on the Property.
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I n her answer and subsequent pl eadi ngs, Russell denied
ow ng Quality Funding any noney and rai sed the defenses of fraud,
deception, manipul ation, breach of fiduciary duty, TILA
vi ol ations, consuner protection violations, and unfair credit
practices. Russell also raised questions regarding the identity
of the nortgagee on her nortgage.

B. The Facts Established by Ccwen
in Its Summary Judgnent Mbtion

In moving for summary judgnent and interlocutory decree
of foreclosure, Ccwen subnitted the foll owi ng docunentation

(1) A copy of the nortgage note signed by Russell;

(2) A copy of the nortgage signed by Russell;

(3) A Declaration of Indebtedness, signed by
Whitworth, the "authorized servicing agent for [Ccwen]," who
declared that: he was "personally famliar with the paynent
history of [Russell,]" Russell "has failed to pay the
install nents, principal and interest as required by [her]
nmortgage note and [f]irst [mortgage[,]" proper demands for
paynent of all delinquent anobunts due and owing to Ccwen were
made agai nst Russell, and the records show ng the anobunts were
set forth in an attached exhibit to Wiaitworth's declaration;

(4) An Automated Affidavit of Debt Screen attached to
Whitworth's affidavit, which indicates that from March 1, 1997
t hrough June 19, 1998, Russell was twenty-eight paynents
del i nquent and owed Ccwen $33, 009. 12 in accrued interest,

$2,798.28 in late charges, and $2,696.00 for an escrow advance by
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a prior servicer of Russell's loan for paynent of taxes,
i nsurance, property inspections, etc.; and

(5) A copy of an Assignment of Real Property Mortgage
and Financing Statenent, purportedly recorded at the Hawai ‘i
Bureau of Conveyances on April 26, 1999, indicating that Quality

Fundi ng had assigned Russell's nortgage to Ocwen, "together with

the prom ssory note and the debts thereby secured, . . . together
also with all the right, title and interest . . . in and to the
property described in the Exhibit '__ ' attached to said

nortgage[.]"

The foregoing docunents were clearly sufficient to
satisfy Ccwen's initial burden of producing the docunentation
necessary to establish that Russell had defaulted on her note and
that Ocwen was entitled to foreclose on the nortgage securing
Russel I ' s note.

We turn, then, to an analysis of whether Russel
produced the necessary material in support of her affirmative

defenses to counter Ccwen's prinma facie case and thereby obligate

Ocwen to disprove Russell's affirmative defenses.

C. The Facts Established by Russell in
Support of Her Affirmative Defenses

The facts adduced by Russell in this case are
strikingly simlar to those established by the defendants in
Keka, 94 Hawai i 213, 11 P.3d 1. |In that case, the Kekas, who
were defendants in a nortgage foreclosure action brought by the

Hawai i Conmmunity Federal Credit Union (Credit Union), asserted
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countercl ai ms based on fraud, violations of TILA, and violations
of the state unfair and deceptive trade practices |aw, Hawaii
Revi sed Statutes (HRS) chapter 480. |In affidavits attached to
their counterclaim the Kekas asserted that: (1) they did not
recei ve copies of the Notice of the Right to Cancel and the

Di scl osure Statenent, required by TILA until April 1998; (2) they
were first informed by a Credit Union "loan officer that the
interest rate on their | oan would be nine percent, instead of
seven and one-fourth percent, on June 7, 1994, the day | oan
docunents were signed, which caught them unprepared"; and

(3) "the Credit Union was m staken as to the amount owed by the
Kekas." [d. at 218, 11 P.3d at 6 (brackets and internal
guotation marks omtted).

The Credit Union subsequently filed a notion for
summary judgnent with respect to its conplaint for foreclosure
and the Kekas' counterclaim [In support of its notion, the
Credit Union attached the affidavit of a Credit Union officer,
who asserted that he was "'personally famliar wth the paynent
hi story of the Kekas,' that the Kekas were 'in default'" of their
note and nortgage, and that as of Decenber 30, 1998, the Kekas
owed an unpaid principal balance of $59, 802.47, accrued interest
of $4,417.81, and accrued | ate charges of $263.16, for a total
unpai d bal ance of $64,483.44. 1d. (brackets omtted). To
di sprove the Kekas' counterclaim the Credit Union submtted

"'true' copies of the "Right to Cancel' and 'Truth in Lending
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Di sclosure Statenment' forns," purportedly signed by the Kekas on
June 7, 1994. |d.

In a menorandumin opposition to the Credit Union's
nmotion for summary judgnment, the Kekas argued, anong ot her
things, that: (1) they "had a right to rescind their |oan and
nor t gage" because the Credit Union had commtted TILA violations
and common |aw fraud in the inducenent, and (2) the Credit Union
officer's affidavit "contained i nadm ssi ble hearsay that (a) did
not generate a rebuttable presunption of the delivery of the
[ TILA] 'disclosures' required by 15 U S.C. 8§ 1635(c), and
(b) violated the requirenments of HRCP Rule 56(e) (2000)[.]" ld.
(footnote omtted). Attached to the Kekas' nenorandum was a
decl aration by Arthur Keka in which he

averred, inter alia, (1) that the Credit Union (a) had

failed to deliver the notice of right to cancel and

di scl osure statenments required by TILA, (b) "induced" the

Kekas to sign copies of the notice of right to cancel and

di scl osure statenment when the | oan documents were signed on

June 7, 1994, (c) "induced" the Kekas to sign the |oan

documents providing for a nine percent interest rate

purportedly an "in house" rate, instead of the rate of seven

and one-fourth percent, as previously agreed, (2) that the

Credit Union's loan officer had represented that it would be

"no problem' to change the interest rate applicable to their

| oan when the "in house" rate decreased, but that the same

|l oan officer had refused the Kekas' request to change the

rate a year later, stating that it would be "too nuch

trouble,"” and (3) that the Kekas had no finance and business

experience and had relied on the Credit Union's |oan

of ficer's advice
Keka, 94 Hawai‘i at 219, 11 P.3d at 7.

The Credit Union did not respond to the Kekas
menorandum  Foll owi ng a hearing on the summary judgnent notion

and the subm ssion of supplenental nmenoranda by the parties, the
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circuit court entered an order granting the Credit Union's notion
for summary judgnment. On appeal, the suprene court agreed with
t he Kekas that summary judgnment had been inproperly granted. 1d.
at 221, 11 P.3d at 9. The suprene court held that the Kekas had
rai sed genuine issues of material facts as to nerits of their
TI LA, fraud, and unfair and deceptive trade practices defenses,
t hus precluding the award of summary judgnent in favor of the
Credit Union. 1d. at 223-30, 11 P.3d at 11-18. Specific to the
TI LA defense, the suprene court held that the affidavit by the
Kekas that they had not received fromthe Credit Union tinely
notice of their right to cancel and other disclosure statenents,
as required by TILA, was "sufficient to create a genui ne issue of
material fact as to whether the statutory presunption [of
delivery of such statenents] had been rebutted, thereby
precl uding summary judgnent[.]" 1d. at 224, 11 P.3d at 12.

Qur review of the record in this case reveal s that
Russell simlarly adduced substantial evidence to support her
counterclaimand many of her affirmative defenses to Ccwen's
forecl osure conplaint, clearly sufficient to raise genuine issues
of material fact as to the nerits of Russell's defenses.
Russel |l 's many pl eadi ngs and decl arati ons under penalty of
perjury raised issues of material fact as to the validity of the
note and nortgage that Russell had entered into in favor of
Qual ity Fundi ng; whether Ocwen had the right to sue upon the note

and nortgage; and whether Quality Funding, in conpliance with
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TI LA, had properly disclosed to Russell the ternms of her
refinancing | oan and the finance charges and interest she was
bei ng assessed.

We have been unable to discern any evi dence adduced by
Russell to support her apparent defense that she did not receive
the required TILA disclosures regarding her refinancing | oan,
thereby allowing her three years to rescind the |oan transacti on.
Unlike in Keka, OCcwen did not submt a copy of any signed
acknow edgnent by Russell that she had received the required TILA
di scl osures. However, the record reveals that Ccwen ignored
Russel | 's many requests for the docunments regardi ng her |oan

transaction. Additionally, HRCP Rule 56(f) provides:

Should it appear fromthe affidavits of a party opposing the
notion [for summary judgnment] that the party cannot for
reasons stated present by affidavit facts essential to
justify the party's opposition, the court may refuse the
application for judgnment or may order a continuance to
permt affidavits to be obtained or depositions to be taken
or discovery to be had or may make such other order as is
just.

Accordingly, we cannot fault Russell for her inability to support
this TILA defense.

D. Ccwen' s HDC Ar gunent

1
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Pursuant to HRS 8§ 490: 3-305 (1993), ' which is part of

w Hawaii Revised Statutes 8§ 490:3-305 (1993) provides, in relevant
part, as follows:

Defenses and claims in recoupment. (a) Except as
stated in subsection (b), the right to enforce the
obligation of a party to pay the instrument is subject to
the follow ng:

(1) A defense of the obligor based on (i) infancy of
the obligor to the extent it is a defense to a
simple contract, (ii) duress, lack of |ega
capacity, or illegality of the transaction
whi ch, under other law, nullifies the obligation
of the obligor, (iii) fraud that induced the
obligor to sign the instrument with neither
knowl edge nor reasonabl e opportunity to |earn of
its character or its essential terms, or (iv)

di scharge of the obligor in insolvency
proceedi ngs;

(2) A defense of the obligor stated in another
section of this Article or a defense of the
obligor that would be available if the person
entitled to enforce the instrument were
enforcing a right to payment under a sinmple
contract; and

(3) A claimin recoupment of the obligor against the
original payee of the instrument if the claim
arose fromthe transaction that gave rise to the
instrument; but the claimof the obligor may be
asserted against a transferee of the instrument
only to reduce the amount owi ng on the
instrument at the time the action is brought.

(b) The right of a holder in due course [(HDC)] to
enforce the obligation of a party to pay the instrument is
subject to defenses of the obligor stated in subsection
(a)(1), but is not subject to defenses of the obligor stated
in subsection (a)(2) or claims in recoupment stated in
subsection (a)(3) against a person other than the hol der.

(c) Except as stated in subsection (d), in an action
to enforce the obligation of a party to pay the instrument,
the obligor may not assert against the person entitled to
enforce the instrunent a defense, claimin recoupment, or
claimto the instrument (section 490: 3-306) of another
person, but the other person's claimto the instrument may
be asserted by the obligor if the other person is joined in
the action and personally asserts the claim against the
(continued...)

- 30-



Article 3 of Hawai‘i's Uniform Comercial Code, an HDC of a
negoti abl e instrunment takes the instrunent free fromcertain
defenses that nay be raised by the instrunent's obligor.

During proceedi ngs before the circuit court,'? Ccwen
argued that because it was an HDC of the note originally held by
Quality Funding, it was entitled to foreclose on the note, free
and clear of any TILA or other defenses asserted by Russell.

That is, OCcwen argued that even if Russell's defenses were true,
Ocwen could not be held liable for any wongdoing by its

assi gnor.

An HDC is defined in HRS 8§ 490: 3-302(a) (1993) as
t he holder of an instrument if:

(1) The instrument when issued or negotiated to the
hol der does not bear such apparent evidence of
forgery or alteration or is not otherwi se so
irregular or inconplete as to call into question
its authenticity; and

(2) The hol der took the instrument (i) for value
(ii) in good faith, (iii) without notice that
the instrument is overdue or has been di shonored
or that there is an uncured default with respect
to payment of another instrument issued as part
of the same series, (iv) without notice that the
instrument contains an unauthorized signature or
has been altered, (v) without notice of any
claimto the instrument described in
section 490:3-306, and (vi) without notice that

W(...continued)
person entitled to enforce the instrument. An obligor is
not obliged to pay the instrument if the person seeking
enf orcenment of the instrument does not have rights of [an
HDC] and the obligor proves that the instrument is a |ost or
stolen instrument.
12/ On appeal, Ocwen claims that "[i]t is immaterial whether [it] is
[an HDC] . . . because it was undisputed that Russell is in default under the
Mort gage and Note."
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any party has a defense or claimin recoupment
described in section 490: 3-305(a).

Under HRS § 490: 3-303(a) (1993),

[aln instrument is issued or transferred for value if:

(1) The instrument is issued or transferred for a
prom se of performance, to the extent the
prom se has been perfornmed;

(2) The transferee acquires a security interest or
other lien in the instrunment other than a lien
obt ai ned by judicial proceeding

(3) The instrument is issued or transferred as
payment of, or as security for, an antecedent
cl ai m agai nst any person, whether or not the
claimis due;

(4) The instrument is issued or transferred in
exchange for a negotiable instrument; or

(5) The instrument is issued or transferred in
exchange for the incurring of an irrevocable
obligation to a third party by the person taking
the instrument.

Further, HRS § 490: 3-303(b) (1993) defines "consideration" as
any consideration sufficient to support a simple contract.
The drawer or maker of an instrument has a defense if the
instrument is issued without consideration. If an
instrument is issued for a prom se of performance, the
issuer has a defense to the extent performance of the
prom se is due and the prom se has not been performed. I f
an instrument is issued for value as stated in

subsection (a), the instrument is also issued for
consi deration.

Qur review of the record reveal s that genuine issues of
material fact exist as to whether OCcwen was an HDC. First, the
only evidence in the record as to whether Ocwen took Russell's
note "for value"” is a copy of the recorded assignnent of
Russell's promi ssory note from Quality Funding to Ocwen that

indicates on its face that the consideration for the assignnment
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was "the sum of ONE DOLLAR ($1.00) and ot her val uable
consideration[.]" Gven that Russell's note was assigned to
OCcwen after Russell had raised her defenses in the bankruptcy
court and filed her answer raising her defenses in the court
bel ow, serious questions exist as to whether Ocwen took the note
"in good faith" and "wi thout notice that the [note was] overdue"
or that Russell had "a defense or claimin recoupnent[.]"
Ccwen's status as an HDC, therefore, depends on the establishnment
of facts at trial, a situation clearly not appropriate for
resol ution by summary judgnent.

O her courts have held, on simlar records, that
whet her an assignee of a note is an HDC is a question of fact
sufficient to preclude the granting of a notion for summary

judgnent. See First City Nat'l Bank & Trust Co. v. Zellner, 782

F. Supp. 232 (S.D.N. Y. 1992); Anerican Inv. Bank, N A v. Dobbin,

617 N.Y.S.2d 999 (1994).
2.

Finally, we note that even if Ocwen were ultimtely
shown to be an HDC of Russell's prom ssory note, Ocwen nmay still
be subject to Russell's TILA rescission clains. In Stone v.

Mehl berg, 728 F. Supp. 1341 (WD. Mch. 1989 & Supp. Op. 1990), a
case referred to by the Hawai‘i Suprene Court in Keka, 94 Hawai ‘i

at 224, 11 P.3d at 12, a federal district court in Mchigan held
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that the assignees of a negotiable prom ssory note could not rely
on the HDC doctrine to avoid the application of a TILA rescission
by the obligor on the note. Concluding that the TILA rescission

remedy preenpts the HDC doctrine, the court stated:

15 U.S.C. § 1635(a) states that obligors not informed of
their rights are entitled to rescind "the transaction." The
statute does not say that obligors may rescind only that

part of the transaction that creates a security interest,

but not the underlying obligation evidenced by a negoti able
not e. In fact, 15 U.S.C. 8§ 1635(b) clearly contenplates a
return to the status quo ante and thus the extingui shment of
the underlying obligation. The HDC doctrine is inconsistent
with this remedial purpose. Cases holding that a TILA
breach does not discharge liability on a note, such as
Federal Deposit Ins. Co. v. Webb, 464 F.Supp. 520, 525 (E.D.
Tenn. 1978) do not discuss rescission, which is specifically
excepted fromthe general rule that TILA does not affect
such obligations. See 15 U.S.C. § 1610(d).

Moreover, to allow assignee HDC's to assert their
status to foil an otherwi se nmeritorious rescission action
would gut 15 U.S.C. 8§ 1641(c). Congress added this
provision to TILA in 1980 to "elim nate anmbiguity on the
gquestion of assignee liability for rescission by stating
explicity [sic] that a consumer's exercise of this right is
effective agai nst an assignee.” S.Rep. No. 96-368, 96th
Cong., 2d Sess. 32-33, reprinted in 1980 U.S. Code Cong. &
Ad. News 236, 268.

Congress could have said that rescission rights are
effective agai nst assignees who are not HDC' s if it had
chosen to do so. Instead, 15 U.S.C. § 1641(c) applies to
any assignee. To read the statute not to apply to any
assignee reinserts the ambiguity Congress attenmpted to
elimnate. Finally, Congress was undoubtedly aware that
many consumer credit notes menorializing nortgage
transactions in this country are held by persons who could
plausibly claimHDC status. To allow an HDC defense to
stand against a rescission claimunder these circunstances
woul d therefore sanction a situation in which, in the words
of the Senate Report on the bill that eventually becane
15 U.S.C. 8 1641(c), "the right of rescission would provide
little or no effective remedy.” 1980 U.S. Code Cong. & Ad.
News at 268.

In sum the HDC doctrine is not a defense against TILA
rescission. Consequently, the Mehl bergs' assertion of HDC
status does not prevent the Stones from cancelling the
promi ssory note at issue
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Mehl berg, 728 F. Supp. at 1348 ("[sic]" in original; underscored
enphases added).
CONCLUSI ON

In light of the foregoing discussion, we conclude that
the circuit court erred in granting Ccwen's notion for summary
judgment and interlocutory decree of foreclosure. Accordingly,
we vacate (1) the Judgnent entered by the circuit court on
Decenber 7, 1999, and (2) the order entered by the circuit court
on Decenber 7, 1999, granting summary judgnment and an
interlocutory decree of foreclosure in favor of Ccwen. W remand
this case for further proceedings, including the allowance of

di scovery requests by Russell, consistent with this opinion.
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